STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 18,401
g

)

Appeal of )

| NTRODUCTI ON

The petitioner appeals a decision by the Departnent of
Prevention, Assistance, Transition, and Health Access (PATH)
denyi ng her paynent for nedi cal expenses under the Vernont
Heal t h Access Program (VHAP) based on her lack of eligibility

for the programat the time the services were rendered.

FI NDI NGS OF FACT

1. The petitioner was a VHAP recipient in the year 2002
when a nedi cal condition affected her use of her arns and
hands. I n March of 2002, she was seen by nedical providers
chosen by her froma |list of physicians enrolled in the VHAP
program The petitioner says that she was initially
m sdi agnosed by one physician but that another eventually
correctly diagnosed her with possible cervical spine problens.
The latter physician requested approval for an MRl in May of
2002 to confirmthis diagnosis. The MR approval was del ayed
because of |ack of supporting information but was eventually

approved and the procedure was perfornmed in July of 2002.
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Thereafter, the petitioner had cervical spine surgery on
August 1, 2002. The petitioner felt that the process from

di agnosis to treatnment took too long but she did not file any
conplaints or appeals at that tinme. VHAP covered the cost of
t hese procedures.

2. The petitioner continued to have problens after
surgery including swillen hands and radiating pain in her
| egs. The petitioner was seen again by her physician in
Novenber of 2002 at which tinme he recommended a second MRl of
her | unbar spine and referred her to a specialist for
eval uati on of her swollen hands which he characterized as
carpal tunnel syndrone.

3. On Novenber 25, 2002, the petitioner’s physician
requested the foll owup MR for her spine through the VHAP
prior approval process which is handl ed by a subcontracting
organi zation. On Decenber 4, 2002 PATH notified the
petitioner that her application for prior approval was
i nconpl ete because it did not contain supporting
docunentation. She was allowed 12 days to submt the
docunentati on. The docunentation was submtted to the
subcontractor before the deadline and the MRl was approved by
PATH on Decenber 17, 2002. The approval decision was nuail ed

to the petitioner wwth a notation that the service had to be
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conpl eted before February 2, 2003. The notice al so advised
the petitioner that the “authorization is valid only if the
patient is eligible on the date of service.”

4. At the sane tinme the prior approval request was
bei ng processed, the petitioner’s general eligibility for the
VHAP program cane up for review. The petitioner’s famly’s
i ncome had increased due to her husband s recei pt of a VA
pension. This new i nconme had been reported to PATH in
Sept enber of 2002. The family’ s new incone, including that of
her husband and m nor son, added up to $3,300 per nonth. The
petitioner was notified on Decenber 3, 2002 that her VHAP
benefits woul d cl ose on Decenber 31, 2002 due to excess
income. In spite of the inclusion of her appeal rights on the
notice, the petitioner did not appeal that decision in tinm to
conti nue her VHAP benefits nor did she appeal that decision
Wi thin ninety days of its issuance. The petitioner says that
she did try to file an appeal at that tinme but there is no
record of an appeal and there was certainly no foll ow up by
the petitioner when she failed to receive a hearing or
continuing benefits after several nonths. The petitioner took
no actions that would support her contention and it cannot be

found that any appeal was filed within the ninety-day period.
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5. At the tinme the petitioner received this notice, she
had hand surgery schedul ed for January 6, 2003 and an MRl that
had been originally schedul ed for Decenber 18 but had been
reschedul ed by the hospital to January 14, 2003. She called
PATH to find out whether these procedures woul d be covered
because they were schedul ed after the closing date of VHAP
eligibility on Decenber 31, 2002. PATH told the petitioner
that the procedures would not be covered if they were
performed after Decenber 31, 2002 and urged her to try to get
t hem re-schedul ed for Decenber.

6. The petitioner attenpted but could not get the
surgery or MRl schedul ed for Decenber due to the short |ead-
time and the intervention of the holidays.

7. The petitioner had her hand surgery on January 6,
2002 and her MRl on February 18, 2002, after two further
reschedulings by the hospital. She understood that PATH said
it would not pay for services on those dates but the
petitioner went forward anyway both because she needed the
servi ces and because she thought she m ght be able to prevail
on PATH to pay the expense on appeal .

8. The hospital and physician submtted their bills to
PATH for the surgery on January 6, 2002 which bills were

rejected for paynent by PATH based on the petitioner’s |ack of
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coverage. The MRl was never billed to PATH but rather went
directly to the petitioner in the amount of $973. 00.

9. The petitioner appeal ed PATH s denial of paynent of
all her bills on March 27, 2003. PATH informed the petitioner
that the physician and hospital charge for the January 6, 2002
surgery was billed to the petitioner in violation of VHAP
provi der rules which prevent balance billing a participant
after denial by PATH. PATH notified those providers that they
could not bill the petitioner for anmounts PATH t hey had
rej ect ed. However, the MRl charge of $973 was never billed
to PATH for paynent but rather directly to the petitioner, an
action that does not inplicate VHAP rules. PATH asserted that
it was not responsible for paying any of these bills as the
petitioner was no |onger eligible for VHAP on the dates of her
procedures and had been so advi sed.

10. The petitioner disagrees with PATH saying that it
shoul d be responsible for paynment of these bills because its
procedures prevented her fromreceiving nedical care in a
tinmely manner during the period of tine she was eligible for
benefits. She points to initial m sdiagnoses by VHAP approved
provi ders, delays in receiving approvals for nedica
procedures, and the rescheduling of procedures by the

hospital. She also cites the failure of PATH to give her
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adequate warni ng that her benefits would termnate to enabl e
her to schedul e needed nedi cal procedures before the

term nati on.

ORDER

The Departnent's decision is upheld.

REASONS

The petitioner first clainms that PATH acted wongly in
del ayi ng approval for medical procedures. Under its
regul ati ons, PATH nmay require prior authorization of any
procedure to ensure that it is “nedically needed” and is the
“|l east expensive, appropriate health service” in order to
“manage the expenditure of program funds.” Medicaid Manual
106. The regulations also require that the physician’s
request for prior authorization nust be supported at a m ni mum
by a conpleted claimformand by other information which PATH
feels is necessary to make the above judgenents. ML06. |If
addi tional statenments are deemed necessary, PATH nust notify
the provider “pronptly” of the need for that information and
make a decision on the authorization within thirty days of
receiving the original request. M06.5.

In this case, PATH notified the petitioner that

addi tional information was needed ni ne days after the original
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request was filed. After receiving the additional
information, it issued the decision to approve the procedure
twenty-two days after the initial request was made. These
facts do not lead to the conclusion that PATH violated its
regul ation on prior authorizations wiwth regard to the Novenber
25, 2002 request.?

The petitioner also brought up the issue of her famly’'s
i ncome and the notice period she received before term nation
of her benefits. These notices were sent and received in
early Decenber 2002, nore than one hundred and ten days before
the petitioner appealed on March 27, 2003. As such, the
petitioner’s appeal is outside of the ninety-day appeal tine
l[imt and may not be heard by the Board for |ack of
jurisdiction. See Fair Hearing Rule No. 1. Even if it could
be found that the petitioner had tinely appeal ed, the Board
woul d have been constrained to conclude that the petitioner
with $3,300 in gross famly income could not neet the $2, 353

i ncome maxi mum for a three person famly in the VHAP program

L Al'though the petitioner raised concerns about her prior request for an
MRl in May of 2002, the petitioner submitted no specific informtion about
t hose requests and the Board has no jurisdiction to review them since the
time period to appeal those decisions has |ong passed. See Fair Hearing
Rule No. 1. The conplaint about the |latest reviewis also technically out
of date although the petitioner is given the benefit of the doubt that she
may not have received the notice dated the 17'" of Decenber until close to
Decenber 27'", a date within 90 days of the date of her appeal
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even if she were given every deduction avail abl e under the
regul ati ons. VHAP 4001. 84, P-2420A. The Board woul d al so be
constrained to conclude that the petitioner received adequate
advance notice of the closing of her VHAP benefits as the
regul ations require the mailing of the notice at |east el even
days before term nation and the petitioner’s notice was nuail ed
twenty-ei ght days before term nation. VHAP 4002.32. Since the
petitioner was not eligible for benefits and was given
adequate notice of that fact, PATH has no obligation to pay
nmedical bills that she incurred after her term nation. VHAP
4000, 4001, 4001.8 and 4001. 84.

It cannot be concluded that PATH violated any of its
regulations in its dealings with the petitioner. The only
argunment remaining to the petitioner is one in the nature of
estoppel, that is, that PATH failed in its duty to her and
t her eby caused her harm which she was in no position to avoid
and whi ch should, as a consequence, bar PATH from enforcing
its rules against her. The four elenents of estoppel adopted
by the Vernont Suprenme Court are: "(1) the party to be
est opped must know the facts; (2) the party to be estopped
must intend that its conduct shall be acted upon or the acts
must be such that the party asserting the estoppel has a right

to believe it is so intended; (3) the party asserting estoppel



Fair Hearing No. 18,401 Page 9

must be ignorant of the true facts; and (4) the party
asserting estoppel nust detrinmentally rely on the conduct of

the party to be estopped.”™ Burlington Fire Fighters’ Ass'n.

v. Gty of Burlington, 149 Vt. 293, 299, 543 A2d 686, 690-91

(1988) as cited in Stevens v. Departnent of Social Wl fare,

159 Vt. 408, 421 (1992).

The petitioner clains that PATH failed in its duty to her
both by del aying her health care and by failing to advise her
in atinmely manner that her benefits were about to end so that
she coul d schedul e her health care before the term nation.
There was no evi dence presented, however, that PATH
eligibility workers had any reason to know before she
contacted themin m d-Decenber that the petitioner was engaged
in a course of health care that she felt was being unduly
del ayed or that she needed to conplete further nedical
procedures before her eligibility ceased. It cannot be found,
therefore, that PATH knew or shoul d have known any of the
facts relevant to this matter or that PATH gave the petitioner
any m sinformation about her situation.

The petitioner, on the other hand, knew that she was
involved in a protracted effort to remedy her heath concerns
and knew that the famly’s income had increased. Yet, she did

not conplain to PATH in all the ten nonths of her ordeal about
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her treatnment nor did she ask anyone whet her her husband’ s

i ncreased incone mght lead to her ineligibility at her six-
month review. She knew as of early Decenber that she would no
| onger be eligible for benefits after the end of the year.
When she did finally contact PATH in m d- Decenber, she

recei ved accurate information about PATH s obligation to pay
her bills after Decenber 31, and was told to schedule all of
her outstandi ng nedi cal appoi ntnents before that date. It
cannot be found that the petitioner was ignorant of the

perti nent facts.

Wen the petitioner went ahead with the procedures after
Decenber 31, the petitioner was not relying on information
from PATH t hat those procedures woul d be covered but rather on
her own need for the procedures and her unfounded hope that
VHAP woul d eventual |y cover her. It cannot be found,
therefore, that the petitioner detrinmentally relied on
i nformation given to her by PATH when she incurred nedi cal
bills after Decenber 31. It nust be concluded that the
petitioner has failed to show any, let alone all, of the
necessary elenments which mght entitle her to receive paynent
of her nmedical bills by PATH on fairness grounds.

There is no relief which the Board can give to the

petitioner in this matter. PATH has intervened to keep its
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participating health providers fromcharging her after VHAP
deni ed the claimpursuant to agreenents it has with those
provi ders. The petitioner should be aware, however, that the
physi ci ans and hospitals that she has chosen are not PATH s
agents and their errors in diagnosing her or delays in seeking
aut hori zations for treatnment or providing information on her
behal f are not the errors of PATH PATH s decision that it
could not pay for health services provided to the petitioner
after her eligibility ended is correct and nust be upheld by
the Board. 3 V.S. A 8 3091(d), Fair Hearing Rule No. 17.
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